
 

  IN THE TEXAS COURT OF CRIMINAL APPEALS   
  Austin, Texas  
   
MARIAN FRASER,   §     
  APPELLANT   §     
 §   NO.  PD-0711-17 

 
V.   §     

   §     

THE STATE OF TEXAS,   §     
   APPELLEE   §     
   
   

STATE'S MOTION FOR IMMEDIATE ISSUANCE OF MANDATE 
UNDER TEX. R. APP. P. 18.1(b)-(c),  IN ORDER TO TERMINATE 

APPELLANT’S CONTINUED RELEASE ON BAIL, OR 
ALTERNATIVELY, DENIAL OF APPELLANT’S RIGHT  TO FILE FOR 
REHEARING PURSUANT TO TEX. R. APP. P. 79.1, IN THE INTEREST 

OF JUSTICE  
 

TO THE COURT:   

On September 11, 2019, this Court reversed the Amarillo Court of Appeals’ 

decision in the direct appeal of Appellant’s conviction for felony murder and 

remanded the case to that court for a harmless error analysis on an issue not reached 

on original submission.  See State v. Fraser, No. PD-0711-17, 2019 WL 4327673 

(Tex. Crim. App. Sept. 11, 2019 --- S.W.3d --- 2019.    

The State submits there is good cause for immediate issuance of mandate 

under Tex. R. App. P. 18.1(c); to wit:  early issuance would safeguard the public 

from the danger posed by Appellant’s continued release on bail.  In the alternative, 
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the State further submits this is an exceptional case where justice requires the denial 

of Appellant’s right to file for rehearing.  

    I. 

Tex. R. App. P. 18.01(b)-(c) provides, in pertinent part:  

Rule 18.1. [Mandate] Issuance. The clerk of the 
appellate court that rendered the judgment must issue a 
mandate in accordance with the judgment and send to the 
clerk of the court to which it is directed and to all of 
parties to the proceeding when one of the following 
periods expires: 

.   .   . 
 

(b) In the Supreme Court and the Court of Criminal 
Appeals.   Ten days after the time has expired for filing a 
motion to extend time to file a motion for rehearing if no 
timely filed motion for rehearing or motion to extend time 
is pending.  

(c). . . The mandate may be issued earlier . . . for good 
cause on the motion of a party.  

Tex. R. App. P. 18.1(b)-(c)(emphasis added).  

Tex. R. App. P. 79.1 provides: 

Rule 79.1 Motion for Rehearing.  A motion for 
rehearing may be filed with the Court of Criminal 
Appeals clerk within 15 days from the date of the 
judgment or order. In exceptional cases, if justice 
requires, the Court may shorten the time within which the 
motion may be filed or even deny the right altogether. 

 Tex. R. App. P. 79.1 (emphasis added). 
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- II -  

Absent the granting of this Motion Appellant will have 15 days from the date 

of this Court’s judgment in which to file for rehearing, then at a minimum gain 

whatever additional time is necessary for this Court to rule on her motion.  Tex. R. 

App. P. 79.1. As noted in this Court’s various opinions, Appellant was found 

responsible by the jury for the death of one child under testimony showing that she 

had injured many others.  The State contends the danger posed by her continued 

release warrants the granting of this Motion.    

 WHEREFORE, PREMISES CONSIDERED, the State of Texas prays that 

this Court grant this Motion. 
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Respectfully submitted, 
 
 MELINDA WESTMORELAND 
 Criminal District Attorney Pro Tem/ 
 Independent Prosecutor 
 McLennan County, Texas 
 
 /s/ DAVID RICHARDS                             
 DAVID L.  RICHARDS 
 Assistant Criminal District Attorney Pro Tem 
 State Bar No. 16845500 
 
 R. DALE SMITH & DEBRA WINDSOR 
 Assistant Criminal District Attorneys Pro Tem 
 Tim Curry Criminal Justice Center 
 401 W. Belknap 
 Fort Worth, Texas 76196-0201 
 (817) 884-1687 
 Fax (817) 884-1672 
 CCAappellatealerts@tarrantcountytx.gov 
 

Certificate Of Conference 
 
The undersigned spoke with Appellant’s counsel of record, Hon.  E. Alan Bennett 

this day and was told by him that he DOES oppose the granting of the relief requested 

in this Motion.  

 
/s/ David L. Richards                    
DAVID L. RICHARDS 
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Certificate Of Service 
 
 A true copy of the State’s Motion has been e-served on counsel for appellant, E. 

Alan Bennett at abennett@slmpc.com, and on Stacy M. Soule, State Prosecuting 

Attorney, at information@spa.texas.gov, on this 19th day of September, 2019. 

 
 /s/ David L. Richards                    
DAVID L. RICHARDS 
 
 
 
h.Richards.r04frasermotion.  
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